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Title  1— General  Provisions 

CHAPTER  III— ADMINISTRATIVE  CONFER¬ 
ENCE  OF  THE  UNITED  STATES 

PART  305— RECOMMENDATIONS  OF  THE 
ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Miscellaneous  Amendments 

The  Administxative  Conference  of  the 
United  States  was  established  by  the  Ad¬ 
ministrative  Conference  Act,  5  U.S.C. 
571-576,  to  study  the  efiBciency,  adequacy 
and  fairness  of  the  administrative  proce¬ 
dure  used  by  administrative  agencies  In 
carrying  out  administrative  programs, 
and  to  make  reccxnmendations  for  im¬ 
provement  to  administrative  agencies, 
collectively  or  individually,  to  the  Presi¬ 
dent,  Congress,  and  the  Judicial  Con¬ 
ference  of  the  United  States  (5  U.S.C. 
574(1)). 

The  Administrative  Conference  of  the 
United  States  at  its  Thirteenth  Plenary 
SessiMi,  held  December  11-12,  1975, 
adopted  six  recommendations  regarding 
the  procedures  of  the  Internal  Revenue 
Service  in  administering  the  tax  laws. 
Each  recommendatimx  contains  a  series 
of  proposals  for  Improved  procedures 
with  respect  to  a  discrete  area  of  tax 
adminls^tion. 

1.  The  table  of  contaits  of  Part  305  of 
Title  1,  Chapter  UI.  CFR  is  amended  to 
add  the  following  sections: 

Sec. 

306.75- 5  Internal  Revenue  Service  Proce- 

diiree:  The  Audit  and  Settle¬ 
ment  Processes  (Recommenda¬ 
tion  No.  75-6). 

305.75- 6  Internal  Revenue  Service  Proce¬ 

dures:  Collection  ol  Delinquent 
Taxes  (Recommendation  No. 
75-6). 

805.75- 7  Internal  Revenue  Service  Proce¬ 

dures:  Civil  Penalties  (Recom¬ 
mendation  No.  75-7). 

305.76- 8  Internal  Revenue  Service  Proce- 

diu^:  Tax  Return  Confidenti¬ 
ality  (Recommendation  No. 
75-8). 

305.76- 9  Internal  Revenue  Service  Proce- 

diures:  Taxpayer  Services  and 
Complaints  (Recommendation 
No.  76-9). 

306.75-10  Internal  Revenue  Service  Proce¬ 
dures:  The  IRS  Summons  Power 
(Recommendation  No.  75-10). 

2.  SectiCHi  305.75-5  is  added  to  Part  305 
to  read  as  follows: 

§  305.75—5  Internal  Revenue  Service 
Procedures:  The  .Audit  and  Settle¬ 
ment  Processes  (Recommendation 
No.  75-5). 

(a)  Individual  Agent’s  Requisition  of 
Returns  for  Audit.  (1)  The  Internal 
Revenue  Service  should  amend  its  pro¬ 
cedures  whereby  an  examining  officer 
requisitions  a  tax  return  for  the  purpose 
of  audit.  The  procedures  should  assure 
that  the  examining  officer  wiU  make  an 
adequate  written  explanation  of  his  need 
to  have  the  file,  and  that  such  explana¬ 
tion  accompany  the  requisition  and  be 
reviewed  by  the  requesting  officer’s 
Group  Manager.  For  returns  that  are 
requisitioned  for  reasons  so  routine  as  to 
make  detailed  written  explanation  un¬ 
necessary,  however,  a  code  number  desig¬ 


nating  the  reason  for  selection  in  each 
case  should  suffice.  The  cat^cules  of  rou¬ 
tine  reasons  for  requisition  should  be 
specifically  and  narrowly  defined  In  the 
Internal  Revenue  Manual. 

(b)  Notification  of  Reasons  for  Selec¬ 
tion  for  Audit.  (1)  Each  individual  tax¬ 
payer  should  be  given,  at  the  time  he  is 
notified  of  the  selection  of  his  return  for 
audit,  a  brief  written  statement  of  the 
selection  program  or  other  criterion  on 
the  basis  of  which  his  return  was  selected 
for  audit.  To  the  extent  feasible,  the  se¬ 
lection  of  returns  for  audit  should  be 
made  pursuant  to  programs  and  criteria 
established  in  advance. 

(2)  The  Internal  Revenue  Service 
should  annually  publish  statistics,  by  in¬ 
come  level,  showing  the  number  of  re¬ 
turns  examined,  the  results  of  the  ex¬ 
aminations,  and  other  pertinent  infor¬ 
mation,  for  each  of  its  selection  pro¬ 
grams  and  criteria. 

(c)  Repetitive  Audits.  The  Internal 
Revenue  Service  should  establish  the  fol¬ 
lowing  procedures  to  be  observed  with 
respect  to  an  individual  who  has  under¬ 
gone  one  or  more  audits  with  respect  to 
the  three  preceding  taxable  years  result¬ 
ing  in  no  change  or  only  small  change  in 
his  tax  liability. 

(1)  The  district  office’s  Returns  Pro¬ 
gram  Manager  should  not  assign  that  in¬ 
dividual’s  return  to  an  audit  group  xm- 
less  it  is  accompanied  by  an  adequate 
file  reflecting  such  recent  audit  expe¬ 
rience.  - 

(2)  Before  contacting  the  taxpayer, 
the  Group  Manager  and  the  examining 
officer  should  carefully  review  the  cur¬ 
rent  return  in  light  of  the  taxpayer’s 
past  audit  history  to  determine  whether 
the  issues  presented  by  the  current  re¬ 
turn  are  similar  to  those  of  prior  audits. 
If  they  are,  the  cxirrent  year’s  return 
should  not  be  further  examined  unless 
there  is  compelling  reason  to  beheve  that 
a  substantial  tax  change  will  result. 

(3)  When  it  is  decided  that  the  return 
should  be  further  examined,  then,  be¬ 
fore  the  examining  officer  commences  his 
review  of  the  taxpayer’s  books  and  rec¬ 
ords.  tlie  taxpayer  should  be  informed  in 
writing  that  he  may  inquire  about  the 
necessity  for  this  repetitive  audit.  Tax¬ 
payer  Compliance  Measurement  Pro¬ 
gram  (’TCMP)  audits  should  not  be  sub¬ 
ject  to  the  foregoing  procedures. 

(d)  Review  of  Audit  Selection.  The 
Internal  Revenue  Service  should  carry 
out  a  systematic  ongoing  evaluation  of 
its  selection  of  taxpayers’  returns  for 
audit.  It  should  at  a  minlmiun  maintain 
procedures  whereby  the  reasons  for  audit 
selection,  as  indicated  by  Service  per- 
soimel  on  Forms  1247  (Examination 
Record)  or  4298  (Audit  Requisition  and 
Information  Report) ,  can  be  verified  for 
appropriateness  and  accuracy.  ’The  pro¬ 
cedures  established  should  be  sufficient 
to  enable  the  Joint  Committee  on  Inter¬ 
nal  Revenue  Taxation  or  other  Congres¬ 
sional  oversight  body  to  obtain  listings  of 
all  or  a  specified  portion  of  the  returns 
selected  for  audit,  identified  by  any  of 
the  following  characteristics:  taxpayer 
name  and  identification  number;  return 
document  locator  number;  specific 


(coded)  reason  for  selection;  year  for 
which  return  was  filed;  date  of  audit  se¬ 
lection;  and  date  of  audit  completion. 

(e)  Staffing  for  TCMP  Audits.  To  min¬ 
imize  the  time  of  taxpayers  and  of  Serv¬ 
ice  personnel  devoted  to  the  income  tax 
aspects  of  the  Taxpayer  Compliance 
Measurement  Program  (TCMP) ,  the  In¬ 
ternal  Revenue  Service  should  select 
from  among  its  most  capable  and  experi¬ 
enced  Revenue  Agents  and  Tax  Auditors 
the  personnel  to  conduct  ’TCMP  income 
tax  audits  and  related  research  projects. 

(f)  Advice  to  Taxpayers  Regarding 
Retention  of  Records.  ’The  Internal  Rev¬ 
enue  Service  should  annually  endeavor 
to  inform  each  taxpayer  (a)  that  an 
audit  of  his  return,  should  there  be  one, 
will  not  likely  commence  for  some  period 
of  time  after  the  return  has  been  filed; 

(b)  that  the  taxpayer  should  retain,  for 
use  in  case  of  audit,  a  copy  of  his  return 
and  all  records  which  support  the  re¬ 
turn  for  at  least  three  years  following 
the  time  fixed  by  law  for  its  filing;  and 

(c)  that  his  receipt  of  a  refimd,  based  on 
the  calculations  in  the  tax  return,  does 
not  preclude  audit  of  that  return  at  a 
later  time.  This  recommendation  could 
be  fulfilled,  for  example,  by  presenting 
such  Information  prominently  in  the 
Commissioner’s  annual  message  or  else¬ 
where  in  the  instruction  materials  ac¬ 
companying  the  forms  mailed  to  tax¬ 
payers. 

(g)  Measurement  and  Promotion  of 
Voluntary  Compliance.  ’The  Internal 
Revenue  Service  should  seek  funds  from 
the  Congress  to  imdertake  studies  to 
evaluate  the  effectiveness  of  methods  to 
measure  and  promote  voluntary  com¬ 
pliance  with  the  tax  laws  of  the  United 
States.  Such  inquiries  should  include 
consideration  of  return  selection  meth¬ 
ods,  audit  procedures,  collection  proce¬ 
dures.  programs  for  the  education  of 
taxpayers,  and  taxpayer  assistance  serv¬ 
ices. 

(h)  Analysis  of  Recovery  Experience. 
The  Internal  Revenue  Service  should  pe¬ 
riodically  publish  a  comparative  study, 
for  each  taxpayer  class,  of  a  representa¬ 
tive  sample  of  District  and  Appellate 
Conference  settlements  involving  the 
most  commonly  controverted  issues.  'The 
study  should  include  comparison  and 
analysis  of  the  recovery  ratio  (i.e.,  the 
ratio  of  the  amount  of  deficiency  agreed 
upon  by  the  parties  to  the  amoimt  of 
deficiency  originally  recommended  by 
the  examining  officer),  with  reference 
to  the  factors  of  (a)  amounts  of  tax  in¬ 
volved,  (b)  whether  or  not  the  taxpayers 
were  represented,  and  (c)  patterns  of 
geographic  variation. 

3.  Section  305.75-6  is  added  to  Part 
305  to  read  as  follows : 

§  305.75-4'  Internal  Revenue  Service 
Procedures:  Collection  of  Delinquent 
Taxes  (Recommendation  No.  76-6). 

■  (a)  Notices  Mailed  to  Delinquent  Tax¬ 
payers.  The  Internal  Revenue  Service 
should  revise  its  methods  of  notifirlng 
taxpayers  of  the  application  of  forcible 
collection  powers  to  collect  delinquent 
accounts. 

(1)  The  Service  should  experiment 
with  sending  its  Final  Notice  Before 
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Seizure  by  certified  mail,  return  receipt 
requested,  before  forcible  collection  ac¬ 
tion  is  initiated. 

(2)  The  Final  Notice  Before  Seizure 
should  be  revised  to  indicate  that  forcible 
action  may  be  taken  at  any  time  after 
the  expiration  of  ten  days  from  date  of 
the  Notice  and  to  emphasize  that  such 
action  may  thereafter  be  taken  without 
further  notice  to  the  taxpayer. 

(3)  If  no  levy  or  seizure  action  is  ini¬ 
tiated  after  an  imusually  long  interval, 
such  as  120  days,  after  the  date  of  a 
Final  Notice  Before  Seizure,  the  District 
Office  should  undertake  additional  ac¬ 
tual  notification  to  the  taxpayer  that 
levy  or  seizmre  will  follow  promptly,  but 
not  sooner  than  ten  days  thereafter.  Such 
additional  notification  should  be  at¬ 
tempted  by  telephone  or  personal  con¬ 
tact,  and  if  no  contact  is  established,  by 
certified  mail,  retium  receipt  requested. 

(b)  Income  Tax  Liens.  (1)  In  connec¬ 
tion  with  the  recording  or  filing  of  in¬ 
come  tax  liens,  the  Litemal  Revenue 
Service  should  establish  and  promulgate 
in  the  Internal  Revenue  Manual: 

(1)  Factors  to  be  considered  in  deter¬ 
mining  whether  sucdi  liens  are  to  be  re¬ 
corded  or  filed; 

(il)  Procedures  to  raisure,  to  the  ex¬ 
tent  feasible,  that  the  taxpayer  is  noti¬ 
fied  of  the  recording  or  filing  of  such 
lien  against  his  property;  and 

(ill)  Procedures  to  ensure,  without  the 
necessity  of  application  by  the  taxpayer, 
that  upon  payment  or  satisfaction  of  a 
delinquent  accoimt,  a  release  of  such  lien 
is  properly  recorded  or  filed  in  all  places 
where  notice  of  such  lien  was  recorded  or 
filed. 

(c)  Levies  on  Liquid  Assets.  (1)  The 
Internal  Revenue  Service  should  estab¬ 
lish  and  promulgate  in  the  Internal  Rev¬ 
enue  M^ual  affirmative  and  specific 
guidelines  for  resort  to  levies  on  liquid 
assets  (in  additicm  to  specifying,  as  it 
now  does,  wh^  these  powers  should  not 
be  used)  in  order  to  achieve  fair  and 
even-handed  application  thereof.  In  for¬ 
mulating  such  guidelines,  the  Service 
should  by  Illustration  seek  to  ^reclfy  the 
circumstetnces  in  which  the  debtor  is  pro¬ 
vided  a  “reasonable”  (HHX)rtunity  to  pay 
the  tax  and  which  constitute  “judicious" 
use  of  the  levy  powers. 

(2)  In  order  to  reduce  the  possibility 
of  imdue  or  unanticipated  hardship  to 
delinquent  taxpayers  against  whom  sal¬ 
ary  or  wage  levies  are  imposed,  leglsla- 
ticm  should  be  enacted  to  exonpt  from 
levy  a  minimum  amount  of  the  taxpay¬ 
er’s  salary  or  wages,  such  amount  to  be 
based  in  part  upon  the  number  of  de¬ 
pendents  of  the  taxpayer.  Such  legisla¬ 
tion  should  also  provide  that  a  levy  on 
salary  or  wages  of  a  taxpayer  be  contin¬ 
uous  from  the  date  the  levy  is  first  made 
until  the  tax  liability  with  respect  to 
which  it  is  made  is  satisfied  or  becmnes 
unenforceable  because  of  the  lapse  of 
time. 

(d)  Seizures  and  Sales  of  Non-Liquid 
Assets.  (1)  The  Internal  Revmue  Serv¬ 
ice  should  establish  the  following  proce¬ 
dures  to  ensure  that  the  taxpayer  is  in¬ 
jured  as  little  as  possible  by  the  seizure 
and  sale  of  nm-Uquld  assets,  consistent 
with  collection  of  the  delinquent  taxes: 


(1)  Withdrawal  from  Revenue  Officers 
and  delegation  only  to  Ormtp  Managers 
of  the  authority  to  determine  that  seizure 
will  be  Imposed; 

(ii)  Determination  by  the  Group  Man¬ 
ager,  prior  to  impositicm  of  the  seizure, 
that  the  proceeds  of  sale  of  the  seized 
assets  will  exceed  the  anticipated  ex¬ 
penses  of  sale; 

(iii)  Return  to  the  taxpayer  of  any 
item  of  property  as  to  which  a  deter¬ 
mination  can  reasonably  be  made  that 
the  minimum  sale  price  is  nniikrfy  to 
exceed  the  Service’s  expenses  of  seizure 
and  sale. 

(2)  To  provide  qualitative  informa¬ 
tion  concerning  seizures  and  sales  of  non¬ 
liquid  assets,  the  Internal  Revenue  Serv¬ 
ice  should  from  time  to  time  collect, 
tabulate,  and  analyze  data  on; 

(1)  The  number  of  seizures,  as  it  now 
does; 

(il)  The  number  of  sales; 

(iii)  The  gross  proceeds  from  sales; 

(iv)  The  fimds  applied  in  reduction  of 
tax  liabilities; 

(v)  Personnel  and  other  overhead 
coste  incurred  by  the  Service  in  the  seiz¬ 
ure 'and  sale  proceedings; 

(vl)  The  numb^  of  rdeases  back  to 
the  taxpayer  of  seized  property;  and 
(vii)  The  reasons  for  such  r^eases. 

(e)  Undue  Hardship.  The  intemRi 
Revenue  Service  should  continue  to  ex¬ 
empt  from  levy  or  seizure  those  taxpay¬ 
ers  to  whom  undue  hardship  would  re¬ 
sult  from  such  activity.  However,  the 
Service  should  establish  and  promulgate 
more  specific  criteria  and  procedures  to 
make  the  {plication  of  the  \mdue  hard¬ 
ship  principle  more  uniform.  These 
should  include: 

(1)  A  listing  of  criteria  for  exempting 
funds  sufficient  for  the  pxuehase  of  com¬ 
mon  necessaries  of  life  for  the  taxpayer 
and  his  dep^dents,  Includirig  food, 
housing,  transportation,  and  clothing; 

(2)  dear  advise  as  to  what  informa¬ 
tion  and  documentation  is  needed  for  the 
Service  to  make  the  determination  of 
hardship;  and 

(3)  Sufficient  time  and  (H>portunity 
for  the  taxpayer  to  obtain  the  informa¬ 
tion  and  documentation  necessary  to 
complete  and  supp>ort  the  finanfija.!  state¬ 
ment  on  which  the  determination  will 
be  based. 

(f)  Installment  Payments  of  Delin¬ 
quent  Taxes.  The  Internal  Revenue 
Service  should  establish  and  promulgate 
in  the  Internal  Revenue  Manna)  proced¬ 
ures  to  arable  taxpayers  to  pay  their  de¬ 
linquent  accounts  in  installments  in  ap¬ 
propriate  circumstances.  The  Service 
should  endeavor  to  ensure  that  the 
monthly  sum  of  installment  payments 
required  of  the  taxptayer  towards  liquida¬ 
tion  of  his  delinquent  account  does  not 
exceed  the  amount  of  the  taxpayer’s 
monthly  take-home  income  less  his 
monthly  expenses  for  common  necessar¬ 
ies  of  life.  The  Service  should  keep  line 
personnel  advised  of  the  minimum  ac¬ 
ceptable  installment  in  order  that  the 
costs  to  the  Service  from  processing  any 
such  payments  do  not  exceed  the  sum  of 
any  such  payment.  No  pasrment  agree¬ 
ment  should  be  rejected  solely  because  of 
the  lengtti  of  time  it  would  require  to 


satisfy  the  debt;  however,  waiver  or  ex¬ 
tension  of  the  statute  of  limitations  for 
collection  should  be  obtained  if  the  time 
needed  for  pa3mient  will  extend  b^ond 
the  limitations  period,  and  the  agree¬ 
ment  should  be  subject  to  at  least  an¬ 
nual  review  and  adjustment  to  reflect 
changes,  if  any,  in  the  taxpayer’s  ability 
to  liquidate  the  unpaid  delinquency. 
Finally,  the  Service  should  discontinue 
any  reference  to  agreements  for  payment 
of  delinquent  taxes  in  periodic  install¬ 
ments  as  "part  payment”  agreements 
because  such  terminology  fosters  the 
mistaken  impression  that  a  portion  of 
the  tax  debt  has  been  forgiven.  The 
idiom  of  “part  i>a3rment  agreement” 
should  be  supplanted  with  such  terms 
as  “installment  agreement,”  “periodic 
pasnments,”  or  others  which  do  not  con¬ 
note  that  less  than  the  total  delinquency 
is  to  be  paid. 

(g)  Jeopardy  and  Termination  As¬ 
sessments.  (1)  In  order  to  prevent 
abuse  of  the  authority  to  make  jeopardy 
and  termination  assessments,  the  Inter¬ 
nal  Revenue  Service  should  establish 
and  promulgate  procedures  that  will  en¬ 
able  the  taxpayer  to  contest  the  neces¬ 
sity  and  amount  of  sucdi  assessments  at 
the  earliest  possible  time.  The  taxpayer 
should  be  furnished  as  soon  as  prac¬ 
ticable  after  the  assessment  is  made  a 
full  written  explanation  of  the  facts  upon 
which  (1)  the  District  Director  found 
that  collection  of  a  tax  deficiency  is  or 
has  been  jeopardized,  and  (11)  the  com¬ 
putation  of  tax  was  based  (including  the 
method  of  such  computation) .  An  infor¬ 
mal  conference  should  be  granted  at  the 
taxpayer’s  request  to  resolve  any  dis¬ 
pute  over  the  finding  of  jeopardy  and 
computation.  The  investigating  agents 
who  developed  the  facts  upon  which  the 
finding  of  jeopardy  and  the  computation 
of  tax  was  based,  and  their  supervisors, 
should  ordinarily  be  in  attendance  at 
such  a  conference. 

(2)  In  order  to  restrict  the  imposi¬ 
tion  of  jeopardy  and  termination  assess¬ 
ments  to  situations  in  which  the  even¬ 
tual  collection  of  tax  is  jeopiardlzed,  the 
Internal  Revenue  Service  should  re¬ 
move  the  implication,  now  present  in  the 
Internal  Revenue  Manual,  that  jeopardy 
or  termination  assessments  are  justified 
met^y  by  the  existence  of  a  “prima  facie 
case”  and  make  clear  in  the  Manual  that 
no  such  assessment  may  be  imposed  un¬ 
less  a  determination  has  been  made  by 
the  District  Director,  based  on  substan¬ 
tial  evidence,  that  a  tax  is  due  and  the 
eventual  collection  of  the  tax  is  jeop¬ 
ardized. 

(3)  The  Internal  Revenue  Service 
should  establish  and  promulgate  in  the 
Internal  Revenue  Manual  procedures 
which  will  ensure  Immediate  release  to 
the  taxpayer  of  any  or  all  property  dis¬ 
trained  in  jeopardy  and  termination  pro¬ 
ceedings  in  return  for  an  adequate  surety 
in  the  amount  of  the  net  proceeds  ex¬ 
pected  to  be  realized  on  a  forced  sale  of 
any  or  all  such  property  the  release  of 
which  is  sought. 

(h)  Employer  Tax  Payments.  To  per¬ 
mit  more  prompt  contact  with  default¬ 
ing  business  taxpayers,  ttie  Internal 
Revenue  Service  should  speed  its  credlt- 
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Ing  of  employer  payments  of  withheld 
employee  Income  and  Social  Security 
taxes  by  requiring  commercial  banks  to 
forward  records  of  such  payments  di¬ 
rectly  to  an  Internal  Revenue  Service 
Center,  rather  than  to  a  Federal  Re¬ 
serve  Bank.  ♦ 

(1)  Education  of  New  Employers.  The 
Internal  Revenue  Service  should  en¬ 
deavor  to  give  oflBcers  of  new  businesses 
written  advice  of  their  possible  personal 
liability  for  payment  of  withheld  em¬ 
ployee  taxes.  This  advice  could  be  com- 
mimicated  individually  to  all  such  ofB- 
cers,  vdiose  names  and  addresses  the 
Service  could  require  to  be  submitted  as 
part  of  the  application  for  an  employer 
Identification  number.  Alternative^,  the 
Service  could  send  multiple  copies  of  the 
advice  letter  to  the  new  business  entity, 
with  the  request  that  the  copies  be  dis¬ 
tributed  to  all  officers.  In  either  case  the 
letter  should  Invite  the  officer  to  discuss 
any  questions  with  a  Taxpayer  Service 
Representative.  When  officers  do  respond 
and  it  is  determined  that  there  is  a  re¬ 
sponsibility  to  pay  and  file  returns  of 
certain  taxes,  a  follow-up  contact  should 
be  made  to  ascertain  that  the  respon¬ 
sibilities  are  understood  and  followed. 
Moreover,  the  Service  should  work  with 
other  Federal  agencies  to  assure  that  the 
officers  of  new  employer  organizations 
being  established  with  Federal  financial 
assistance  will  become  familiar  with 
their  responsibilities  before  they  com¬ 
mence  operations.  Similar  efforts,  with 
the  cooperation  of  parent  organizations, 
should  be  made  to  contact  and  instruct 
franchisees  and  licensees  of  chain  stores, 
food  outlets,  oil  companies,  and  the  like. 

4.  Section  305.75-7  is  added  to  Part  305 
to  read  as  follows: 

§  305.75—7  Internal  Revence  Service 
Procedures:  Gvil  Penalties  (Recom¬ 
mendation  No.  75—7). 

(a)  Analysis  of  Effectiveness  of  Civil 
Penalties.  The  Internal  Revenue  Service 
should  annually  compile  and  publish,  for 
each  taxpayer  class  and  by  year  of  tax 
returns,  statistical  data,  together  with 
analytic  discussions,  pertaining  to  the 
assessment  and  collection  of  civil  penal¬ 
ties  for  underpayment  of  tax  due  to  each 
of  the  different  types  of  conduct  now  or 
hereafter  provided  as  the  basis  for  such 
penalties.  Such  data  should  be  compiled 
for  the  puipose  of  evaluating  the  sig¬ 
nificance,  effectiveness,  and  fairness  of 
these  civil  penalties  and  should  include: 
(1)  the  number  and  dollar  amounts  of 
penalties  assessed,  (2)  the  number  and 
dollar  amounts  of  penalties  voluntarily 
paid  by  taxpayers,  (3)  the  number  and 
dollar  amounts  of  penalties  contested 
by  taxpayers,  (4)  the  number  and  dollar 
amounts  of  penalties  sustained  by  court 
action  and  collected.  In  addition  to  mak¬ 
ing  such  data  and  analyses  available  to 
Uie  public  and  to  the  Congress,  the  Serv¬ 
ice  should  consider  and  determine 
whether  additional  data  and  analyses 
should  be  compiled  and  prepared  per¬ 
taining  to  the  significance,  effectiveness, 
and  fairness  of  these  and  other  civil 
poialties  from  the  standpoint  of  the  ad¬ 


ministration  of  the  tax  laws  by  the  Serv¬ 
ice,  enforcement  of  the  laws  by  the 
courts,  and  compliance  with  the  laws  by 
taxpayers. 

(b)  Structure  and  Application  of  Civil 
Penalties  for  Underpayment  of  Tax.  L^- 
islation  should  be  enacted  which  would 
restructure  and  alter  application  of  the 
civil  penalties  for  imderpayment  of  tax, 
established  in  Section  6653  of  the  Inter¬ 
nal  Revenue  Code,  as  follows: 

(1)  The  penalty  for  “negligence” 
should  be  retained.  Negligence  should  be 
defined  as  failure  to  exercise  reasonable 
care  in  keeping  records  or  in  preparing 
the  tax  return. 

(2)  A  taxpayer  against  whom  this  pen¬ 
alty  is  assessed  should  have  the  burden 
of  proof  to  establish  by  a  preponderance 
of  the  evidence  that  his  conduct  was  not 
negligent.  The  present  five  percent  pen¬ 
alty  for  “intentional  disregard  of  rules 
and  regulations  (but  without  Intention 
to  defraud) "  should  be  repealed. 

(3)  A  new  penalty  should  be  established 
for  “reckless  or  intentional  conduct  (but 
without  willful  attempt  to  evade  pay¬ 
ment  of  tax) .”  The  rate  of  this  penalty 
should  be  fixed  at  a  level  near  the  mid¬ 
point  (say  25%)  between  the  rates  of 
the  penalties  for  negligence  (now  5%) 
and  for  willful  atempts  to  evade  payment 
of  tax  (now  50%).  Reckless  conduct 
should  be  defined  as  meaning  that  in 
keeping  records  or  preparing  the  tax  re¬ 
turn,  the  taxpayer  has  consciously  dis¬ 
regarded  a  substantial  risk  that  an  un¬ 
derpayment  would  occur;  provided,  that 
it  is  not  intended  that  the  penal^  to  be 
established  pursuant  to  this  paragraph 
would  apply  to  an  underpayment  result¬ 
ing  from  a  bona  fide  disagreement  with 
the  Internal  Revenue  Service  as  to  the 
interpretation  of  the  tax  law  or  its  appli¬ 
cation  to  facts  disclosed  on  a  tax  return. 
Intentional  conduct  should  be  defined 
as  meaning  that  in  keeping  records  or 
preparing  the  tax  return,  the  taxpayer 
knew  that  an  underpayment  would  occm: 
or  was  substantially  certain  to  occur. 

(4)  A  taxpayer  against  whom  this 
penalty  is  assessed  should  have  the 
burden  of  proof  to  establish  by  a  pre¬ 
ponderance  of  the  evidence  that  his  con¬ 
duct  was  not  reckless  or  intentional.  In 
any  case  where  the  taxpayer  succeeds  in 
persuading  the  court  that  his  conduct 
was  not  reckless  or  intentional,  the  court 
should  be  empowered  to  impose  the  lesser 
penalty  for  negligence,  even  though  it 
had  not  theretofore  been  assessed  by  the 
Internal  Revenue  Service. 

(5)  The  present  50  percent  penalty  for 
“fraud”  should  be  restated  to  apply  only 
to  “willful  attempt  to  evade  payment  of 
tax,”  which  should  be  understood  to  have 
the  same  meaning  as  imder  Section  7201 
of  the  Internal  Revenue  Code. 

(6)  The  Internal  Revenue  Service 
should  have  the  burden  of  proof  to  estab¬ 
lish  by  clear  and  convincing  evidence 
that  an  underpayment  is  attributable 
to  the  taxpayer’s  willful  attempt  to  evade 
payment  of  tax.  If  the  Service  succeeds 
in  persuading  the  court  that  a  part  of 
the  underpayment  is  so  attributable,  the 
burden  of  proof  should  shift  to  the  tax¬ 
payer  to  establish  by  a  preponderance 


of  the  evidence  that  the  remainder  of 
the  underpayment  is  not  so  attributable. 
In  any  case  where  the  court  is  not  per¬ 
suaded  that  the  taxpayer  engaged  in  a 
willful  attempt  to  evade  payment  of  tAv 
the  court  should  be  empowered  to  im¬ 
pose  the  penalty  for  reckless  or  inten¬ 
tional  conduct  (proposed  in  c.  above)  or 
the  penalty  for  negligence,  provided  that, 
before  the  court  may  impose  either  of 
such  lesser  penalties,  the  Service  shall 
have  so  proposed  and  the  taxpayer  .shall 
have  had  the  opportunity^  to  present  evi¬ 
dence  to  establi^  that  he  is  not  liable 
therefor. 

(7)  In  imposing  the  penalties  for 
underpayment  of  taxes  described  above, 
each  penalty  rate  should  be  applied  only 
to  the  portion  of  the  total  underpayment 
that  is  attributable  to  conduct  liable  for 
penalty  at  such  rate. 

(c)  Publicity  of  Civil  Penalty  for 
Underpayment  of  Tax  Because  of  Fraud. 
The  Internal  Revenue  Service  should 
seek  statutory  instrucUon  with  respect 
to  publicizing  the  imposition  of  the  50 
percent  civil  penalty  for  underpayment 
of  tax  because  of  fraud  (or,  as  recom¬ 
mended  in  paragraph  2  above,  restated 
as  “willful  attempt  to  evade  payment 
of  tax”) 

(d)  Structure  and  Application  of  Civil 
Penalties  for  Failure  to  File  Tax  Return 
or  to  Pay  Tax.  (1)  Legislation  should  be 
enacted  which  would  restructure  and 
alter  application  of  the  civil  penalties 
for  failure  to  file  a  tax  return  or  to  pay 
a  tax,  established  in  Section  6651  of  the 
Internal  Revenue  Code,  as  follows: 

(i)  The  phrase  “and  not  due  to  willful 
neglect”  should  be  deleted  from  para¬ 
graphs  (1),  (2),  and  (3)  of  siibsection 
6651(a). 

(il)  The  monthly  rate  of  the  penalty 
for  failure  to  file  a  return,  established 
in  subsection  6651  (a)(1),  should  be 
modified  so  as  to  extend  the  time  period 
of  lateness  in  filing  a  return  which  must 
elapse  before  the  rate  of  penalty  to  be 
ap^ed  reaches  the  present  aggregate 
maximum  rate  of  25  percent.  The  table 
below  sets  forth  three  options  for  so 
modifying  the  monthly  penalty  rate, 
compared  with  present  law. 


Penalty 
for  first 
month 
(percent) 

Penalty  for 
each 

saeoeedlng 

month 

(percent) 

Period  of 
lateness 
to  reach 
maximum 
penalty 
(months) 

Present  law... 

.■> 

a 

■S 

Option  1. . 

.5 

2 

11 

Option  2 . 

5 

VA 

16 

Option  3 . . 

5 

1 

21 

The  penalty  for  failure  to  pay  tax  es¬ 
tablished  by  subsection  6651(a)(2) 
should  be  Imposed  in  addition  to,  and 
not  offset  against,  the  foregoing  penalty. 

(2)  The  monthly  rate  of  the  penalty 
for  each  month  after  the  first  month  of 
failure  to  file  a  retuin  should  be  pro¬ 
rated  on  a  semi-monthly  basis. 


^  lasuitnce  of  such  publicity  abould  be  car¬ 
ried  out  in  A  maniMr  consistent  with  Con- 
feienoe  Beoommendatkm  73-1.  Adverse 
Agency  Publicity. 
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(e)  The  Internal  Revenue  Service 
should  set  forth,  in  the  regulations  under 
Section  6651  of  the  Internal  Revenue 
Code,  or  in  other  form  readily  available 
to  the  public,  the  listing  of  acceptable 
reasons  for  late  filing  of  a  tax  return 
that  are  set  forth  in  the  Internal  Reve¬ 
nue  Manual. 

(f)  Procedures  for  Appealing  Civil 
Penalties  for  Failure  to  File  Tax  Return 
or  to  Pay  Tax.  With  regard  to  civil  pen¬ 
alties  for  failure  to  file  a  tax  return  or 
to  pay  tax  established  in  Section  6651 
of  the  Internal  Revenue  Code,  taxpayers 
should  be  accorded  administrative  settle¬ 
ment  procedures  and  the  right  to  Tax 
Court  review  similar  to  those  accorded 
with  regard  to  civil  penalties  for  imder- 
pasnnent  of  tax  established  in  Section 
6653  of  the  Code. 

5.  Section  305.75-8  is  added  to  Part 
305  to  read  as  follows: 

§  305.75—8  Internal  Revenue  Service 
Procedures:  Tax  Return  Confiden¬ 
tiality  (Recommendation  No.  75-8). 

(a)  Purpose  and  Scope  of  Application 
of  Recommendations.  (1)  Under  exist- 
1^  law,  tax  retmms  are  disclosed  by  the 
Internal  Revenue  Service  for  many  pur¬ 
poses  to  many  governmental  agencies 
outside  the  Internal  Revenue  Service. 
The  purpose  of  th^e  recommendations 
is  substantially  to  narrow  the  authority 
of  the  Service  to  disclose  to  other  gov¬ 
ernmental  agencies  tax  returns  pertain¬ 
ing  to  the  tax  liability  of  individuals  and 
decedents,  including  principally  individ¬ 
ual  Income  tax  retiums  (Forms  1040  and 
1040A),  estate  tax  returns  (Form  706), 
gift  tax  retmms  (Form  709) ,  and  income 
tax  returns  filed  on  behalf  of  estates  or 
trusts  (Form  1041) .  Tax  retiums  of  busi¬ 
ness  entities  such  as  partnerships  and 
corporations,  even  though  they  may  have 
bearing  on  the  tax  liability  of  individ¬ 
uals,  are  outside  the  scope  of  these  rec- 
onunendations.  The  omission  of  such 
other  tax  returns  from  the  scope  of  ap¬ 
plication  of  these  recommendations  is 
intended  to  refiect  neither  approval  nor 
disapproval  of  existing  law  or  of  the  dis¬ 
closure  practices  of  the  Internal  Revenue 
Service  thereunder,  with  respect  to  such 
other  tax  returns.  But  Congress,  in  ad¬ 
dressing  the  subject  of  tax  return  con¬ 
fidentiality  should  make  provision  to 
govern  the  confidentiality  and  conditions 
of  disclosure  of  all  categories  of  tax  re- 
tiuns,  including  categories  that  are  out¬ 
side  the  scope  of  these  recommendations. 

(2)  As  used  in  these  recommenda¬ 
tions,  the  term  “tax  return"  means  (1) 
the  return  itself  together  with  any 
schedule,  list,  and  other  written  state¬ 
ment  filed  by  or  on  behalf  of  the  tax¬ 
payer  with  the  Internal  Revenue  Serv¬ 
ice  which  is  designed  to  be  supplemental 
to  or  become  a  part  of  the  return,  and 
(ii)  other  records,  reports,  information 
received  orally  or  in  writing,  factual 
data,  documents,  papers,  abstracts, 
memoranda,  or  evidence  taken,  or  any 
portion  thereof,  relating  to  the  items 
included  in  (1).* 


^Thls  definition  ia  taken  from  Treasury 
Regulation  S  301.6103(a)-l(3)  (i).  In  consid- 


(b)  General.  Legislation  should  be 
enacted  which  would  permit  the  disclo- 
siue  of  tax  returns  by  the  Internal 
Revenue  Service  only  as  authorized  by 
express  statute  designating  the  persons 
to  whmn  and  the  purposes  for  which 
disclosure  may  be  made,  the  procedures 
governing  such  disclosure,  and  limita¬ 
tions  on  use  or  redisclosure  that  shall 
govern  such  disclosure. 

(c)  Availability  of  Tax  Returns  to 
Executive  Departments  and  Agencies. 
(1)  Legislation  should  be  enacted  which 
would  permit  the  disclosure  by  the  In¬ 
ternal  Revenue  Service  of  tax  returns  to 
any  Executive  department  or  agency  of 
the  Federal  government  in  the  follow¬ 
ing  circumstances: 

(i)  To  any  oflBce  of  the  Treasury  De¬ 
partment  for  use  that  is  necessary  to 
its  exercise  of  responsibility  for  the  ad¬ 
ministration  of  the  tax  laws,  the  formu¬ 
lation  of  tax  policy,  or  the  preparation 
of  economic  a^yses. 

(ii)  To  a  United  States  Attorney,  or 
to  an  attorney  of  the  Department  of 
Justice,  for  use  in  preparing  for  and 
conducting  civil  or  criminal  litigation 
that  is  related  to  administration  of  the 
tax  laws,  provided,  that  any  such  dis¬ 
closure  shall  be  limited  to  (1)  the  tax 
return  of  the  taxpayer  who  is  a  party  to 
the  litigation,  (ii)  the  tax  return  of  an 
alleged  co-conspirator  of  such  party, 
and  (iii)  the  tax  return  of  any  other 
taxpayer  which  contains  information 
that  is  pertinent  to  an  issue  in  the  liti¬ 
gation,  and  provided  further,  that  when 
any  such  disclosure  is  to  be  made  in  re¬ 
sponse  to  a  request  initiated  by  any  such 
attorney,  the  request  shall  be  in  writing 
and  state  with  specificity  the  reasons 
for  seeking  the  tax  return. 

(iii)  To  the  Bureau  of  the  Census  and 
to  the  Bureau  of  Economic  Analysis  of 
the  Department  of  Commerce  for  use 
that  is  necessary  to  their  respective 
statistical  collection  and  publication 
responsibilities. 

(iv)  To  the  Social  Security  Adminis¬ 
tration  for  use  that  is  necessary  to  its 
responsibility  for  administering  the  So¬ 
cial  Secmity  Act. 

(V)  To  the  Department  of  Labor  and 
to  the  Pension  Benefit  Guaranty  Cor¬ 
poration  for  use  that  is  necessary  to 
their  respective  responsibilities  for  ad¬ 
ministering  the  Eknployee  Retironent 
Income  Security  Act. 

Particularly,  the  Internal  Revenue  Serv¬ 
ice  should  not  be  permitted  to  dis¬ 
close  tax  return  information  to  any  Ex¬ 
ecutive  d^artment  or  agency  of  the 
Federal  government  for  use  in  any  way 
relating  to  an  individual’s  service  as  a 
jiux>r.  [The  Conference  defers  con¬ 
sideration  of  whether,  and  imder  what 
circumstances,  tax  returns  should  be 
disclosed  to  Executive  depuirtments  or 
agencies  of  the  Federal  government  for 
use  in  litigation  or  investigations  not 
related  to  the  administration  of  the  tax 
laws.] 


erlng  any  legislation  in  this  area.  Congress 
should  consider  the  adequacy  of  this  defini¬ 
tion,  since  some  technical  problems  may  exist 
\mder  the  present  regulation. 


(2)  Any  disclosure  in  a  form  that  al¬ 
lows  Id^tlficaticm  of  the  taxpayer  should 
be  made  only  If  the  agency  or  depart¬ 
ment  to  which  disclosure  is  made  fol¬ 
lows  procedures  based  on  legally  en- 
forcettole  regulations  no  less  restrictive 
than  those  of  the  Internal  Revenue  Serv¬ 
ice  which  are  designed  to  assure  that  the 
tax  return  will  not  be  used  or  redisclosed 
for  any  purpose  other  than  that  for 
which  such  disclosure  is  made. 

(d)  Availability  of  Tax  Returns  to  the 
Executive  Office  of  the  President.  (1) 
Legislation  should  be  enacted  which 
would  permit  the  disclosure  of  tax  re¬ 
turns  by  the  Internal  Revenue  Service 
to  the  Executive  Office  of  the  President, 
only  in  accordance  with  the  following 
limitations: 

(1)  The  President  shall  personally  sign 
a  written  request  for  such  disclosure 
which  (a)  specifies  the  taxpayer's  tax 
return  to  be  disclosed;  (b)  designates  by 
name  a  responsible  individual  to  whom 
disclosure  Is  to  be  made;  (c)  states  with 
specificity  the  reasons  for  seeking  the  tax 
return  and  the  uses  to  which  it  will  be 
put;  and  (d)  states  that  the  tax  return 
requested  will  not  be  reproduced  and  will 
not  be  used  or  redisclosed  for  any  use 
other  than  that  for  which  disclosure  is 
requested. 

(ii)  The  requested  tax  return  shall  be 
funlshed  by  toe  Internal  Revenue  Serv¬ 
ice  only  in  written  form  and  only  to  the 
President  or  to  an  individual  designated 
in  toe  request. 

(iii)  The  written  material  furnished  by 
toe  Internal  Revenue  Service  shidl  be 
returned  to  the  Service  after  the  use  for 
which  it  was  requested  has  been  com¬ 
pleted. 

(2)  The  Internal  Revenue  Service 
should  maintain  permanent  records  of  all 
disclosures  of  tax  returns  to  toe  Execu¬ 
tive  Office  of  toe  President,  including 
copies  of  Presidential  requests,  toe  dates 
and  reasons  therefor,  toe  individuals  to 
whom  disclosure  is  made,  and  the  dates 
when  materials  furnished  are  returned  to 
toe  Service.  Based  on  such  records,  toe 
Internal  Revenue  Service  should  prepare 
and  submit  an  annual  report  to  toe  com¬ 
mittees  of  the  Congress  which  are 
charged  with  responsibility  for  oversight 
of  toe  administrative  procedures  of  toe 
Service,  of  toe  names  of  all  taxpayers 
about  whcxn  information  was  disclosed, 
toe  reasons  for  which  each  disclosure  was 
requested,  and  toe  names  of  all  indivi¬ 
duals  to  whom  such  disclosures  was  made. 

(e)  Availability  of  Tax  Returns  to 
Committees  of  Congress.  The  existing 
statutory  authority  (Section  6103(d)  of 
toe  Internal  Revenue  Code)  for  dis¬ 
closure  of  tax  retmms  to  toe  House  Com¬ 
mittee  on  Ways  and  Means,  toe  Senate 
Committee  on  Finance,  and  the  Joint 
Committee  on  Internal  Revenue  Taxa¬ 
tion  should  be  continued.  Disclosiuo  of 
tax  returns  by  toe  Internal  Revenue 
Service  to  any  other  committee  of  toe 
House  or  Senate,  or  joint  committee  of 
the  CTongress,  should  only  be  in  accord¬ 
ance  with  specific  authorization  for  such 
disclosure  by  a  resolution  of  toe  House  or 
Senate  or,  in  the  case  of  a  joint  com¬ 
mittee,  by  a  concurrent  resolution. 
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(f)  Availability  of  Tax  Returns  to 
States.  (1)  Legislation  should  be  ensusted 
which  would  amend  Section  6103(b)  of 
the  Internal  Revenue  Code  by  providing 
the  following  additional  limitations  on 
the  right  of  any  State  official,  body,  or 
commission  to  inspect  tax  returns : 

(i)  The  State  shall  have  enacted  a 
statute,  which  the  Commissioner  of  In¬ 
ternal  Revenue  has  determined  to  be  sub¬ 
stantially  similar  to  paragraph  (2)  of 
Section  7213  of  the  Internal  Revenue 
Code,  making  it  a  crimje  for  any  officer, 
employee,  or  agent  of  the  State,  or  of  any 
poUtical  subdivision  thereof,  to  disclose 
any  Information  acquired  by  him  as  a 
consequence  of  a  disclosure  made  by  the 
Internal  Revenue  Service  pursuant  to 
Section  6103(b)  of  the  Internal  Revenue 
Code. 

(li)  The  State  shall  have  entered  into, 
and  shall  fiilly  comply  with,  an  agree¬ 
ment  with  the  Internal  Revenue  Service 
by  which  the  State  is  obligated  to  adopt 
legally  enforceable  regulations  and 
procedures  to  safeguard  the  confidential¬ 
ity  of  tax  returns  which  are  determined 
by  the  Internal  Revenue  Service  to  pro¬ 
vide  satisfactory  assurance  that  (a)  in¬ 
formation  disclosed  by  the  Service  to  the 
State,  pursuant  to  Section  6103(b)  of  the 
Internal  Revenue  Code,  and  (b)  informa¬ 
tion,  submitted  by  a  taxpayer  to  the 
State  or  local  tax  authorities,  which  is 
the  same  as  or  substantially  similar  to 
that  compiled  for  submission  with  the 
taximyer’s  federal  income  tax  return,  will 
be  iised  or  disclosed  only  within  the 
limitations  therein  provided. 

(2)  The  Internal  Revenue  Service 
should  adopt  regulations  which  shall 
contain  provisions  to  accomplish  the 
following: 

(i)  Establish  procedures  whereby  (a) 
the  Service  will  make  the  determination 
that  a  State  has  enacted  a  Statute  that  is 
substantially  similar  to  paragraph  (2)  of 
Section  7213  of  the  Internal  Revenue 
Code,  and  (b)  the  Service  will  monitor 
the  State’s  enforcement  of  such  statute; 

(ii)  Establish  criteria  that  will  be  ap¬ 
plied  by  the  Service  in  making  determi¬ 
nations  regarding  the  sufficiency  of  State 
regulations  and  procedures  designed  to 
limit  use  and  redisclosure  of  informa¬ 
tion  to  be  disclosed  pursuant  to  Section 
6103(b)  of  the  Internal  Revenue  Code; 

(ill)  Establish  criteria  that  will  be  ap¬ 
plied  by  the  Service  in  acting  upon  re¬ 
quests  for  disclosure  of  information  pur¬ 
suant  to  Section  6103(b)  of  the  Internal 
Revenue  Code;  and 

(iv)  Establish  procedures  whereby  the 
Service  will  audit  and  enforce  the  per¬ 
formance  by  the  States  of  their  obliga¬ 
tions  provided  in  agreements  entered 
into  as  a  condition  of  obtaining  disclo¬ 
sure  of  information  pursuant  to  Section 
6103(b)  of  the  Internal  Revenue  Code, 
Including  a  procedure  for  suspending  dis- 
clos\u*e  of  information  to  a  State  under 
Section  6103(b)  whenever  the  Service 
determines  that  the  State  has  failed  to 
perform  any  of  its  obligations  provided 
in  such  agreement. 

(g)  Requisition  of  Tax  Returns  by 
Service  Personnel.  The  Internal  Revenue 
Service  ^ould  strengthen  its  procedures 


designed  to  ^iminate  mmecessary  in¬ 
spection  of  tax  returns  by  Service  em¬ 
ployees.  Such  procedures  ^ould  provide 
fmr  <1)  periodic  monitoring  by  Service 
management  of  the  requisitioning  of  tax 
returns  by  Sawice  employees,  (2)  prepa- 
ratiKm  and  maintenance  of  statistical 
records  designed  to  reveal  patterns  of 
frequency  in,  and  of  reasons  for,  the 
requisitioning  of  tax  returns  by  Service 
employees,  and  (3)  preservation  of  the 
documents  employed  by  Service  em¬ 
ployees  to  requisition  tax  returns  by  in¬ 
corporating  each  such  document  in  the 
permanent  file  of  the  return  requisitioned 
thereby. 

(h)  Notice  to  the  Public  About  Tax 
Return  Disclosures.  The  Internal  Reve¬ 
nue  Service  should  inform  each  taxpayer, 
by  means  of  a  concise  statement  in  the 
tax  return  or  other  appropriate  place,  of 
the  disclosure,  for  uses  unrelated  to  the 
administration  of  Federal  tax  laws,  that 
may  be  made  of  information  supplied  by 
the  taxpayer  in  the  return.  Such  state¬ 
ment  shoxUd  include  reference  to  a  public 
document,  which  should  be  prepared  and 
disseminated  by  the  Service,  which  iden¬ 
tifies  the  governmental  agencies  and 
other  persons  to  which  disclosures  of  tax 
returns  are  made  and  the  purposes  for 
such  disclosures,  and  which  fully  de¬ 
scribes  the  procedxires  followed  by  the 
Service  with  respect  to  the  disclosure  of 
tax  returns.’ 

6.  Section  305.75-9  is  added  to  Part  305 
to  read  as  follows: 

§  305.75—9  Internal  Revenue  Service 
Procedures:  Taxpayer  Services  and 
Complaints  (Recommendation  iSo. 
75-9). 

(a)  Separate  Accounting  for  Taxpayer 
Service  Functions.  (1)  The  Internal  Rev¬ 
enue  Service  should,  on  a  basis  consistent 
from  year  to  year,  compile  data  on  all 
personnel  and  funds  allocated  to  and 
utilized  in  the  performance  of  fimctions 
by  its  Taxpayer  Service  Division.  Such 
data  should  be  broken  down,  perhaps  on 
the  basis  of  statistical  sampling,  for  each 
of  the  major  types  of  taxpayer  service 
provided,  with  attention  to  at  least  the 
following  functions: 

ii)  Responding  to  individual  inquiiies 
and  requests  for  assistance  regarding 
administrative  and  operating  procedures 
of  the  Service  which  have  an  impact  on 
particular  taxpayers; 

(ii)  Answering  individual  inquiries  for 
tax  law  advice  and  providing  assistance 
in  tax  return  preparation;  and 

(iii)  General  education  of  members  of 
the  public  about  the  tax  laws,  their  tax- 
retum-filing  and  tax-payment  responsi¬ 
bilities,  and  the  administrative  and  (^>er- 
ating  procedures  of  the  Service. 

(b)  Taxpayer  Services.  (1)  The  Inter¬ 
nal  Revenue  Service  should  consider  es¬ 
tablishing  a  procedure  whereby  taxpayer 
inquiries  and  requests  for  assistance  can 
be  promptly  screened  and  referred  for 
response  to  Service  personnel  selected  on 


•This  recommendation  might  be  imple¬ 
mented  by  amplifloation  of  the  Privacy  Act 
notification  provided  with  the  1975  income 
tax  returns. 


the  basis  of  their  competence  and  au- 
tiuHTity  to  respond  to  particular  cate¬ 
gories  of  inquiry  or  assistance.  Such  a 
screening  and  referral  system  might  be 
facilitated  by: 

(D  Developing  staUstlcal  profiles  of  the 
categories  of  .inquiry  and  requests  for  as¬ 
sistance  that  are  most  frequently  made; 

(ii)  Specifically  training  and  assign¬ 
ing  some  personnel  to  review  taxpayer 
inquiries  and  requests  for  assistance  and 
to  make  referral  of  them  to  those  Service 
personnel  whose  competence  and  au¬ 
thority  will  assure  prompt  and  effective 
responses; 

(iii)  Specifically  training  some  per¬ 
sonnel  as  specialists  in  the  administra-. 
tive  and  operating  procedures  of  the  In¬ 
ternal  Revenue  Service,  with  emphasis  on 
the  operation  of  Service  Centers,  to 
whom  referral  of  inquiries  and  requests 
for  assistance  will  be  made; 

(iv)  Continuing  to  make  available  ex¬ 
perienced  and  knowledgeable  Audit  Divi¬ 
sion  personnel  to  whom  referrals  of  in¬ 
quiries  and  requests  for  assistance  may 
be  made,  especially  during  tax-retum- 
filing  season;  and 

(v)  Continuing  to  maintain  high  qual¬ 
ity  staffing  of  taxpayer  contact  units  in 
the  Service  Centers  rmtil  some  workable 
alternative  thereto  is  developed. 

(c)  Tax  Law  Advice  to  Taxpayers.  The 
Internal  Revenue  Service  should  adopt 
procedures  designed  to  assure  that  any 
taxpayer  who  inquires  for  tax  law  advice 
from  any  employee  of  the  IRS  Taxpayer 
Service  Division  will  be  informed  that; 
(a)  the  answer  to  his  inquiry  Is  based  on 
the  facts  understood  by  the  employee  and 
that  such  vmderstanding  may  not  be 
identical  to,  nor  as  comprehensive  as,  the 
taxpayer’s;  (b)  the  Service  is  not  bound 
by  the  advice  given  by  the  employee  and 
may  assert  a  different  position  at  some 
later  date,  for  example,  if  the  taxpayer’s 
return  is  audited;  (c)  the  advice  given 
by  the  employee  is  based  on  the  Service’s 
interpretation  of  the  tax  laws  and,  if  such 
be  the  case  with  respect  to  a  particular 
inquiry,  that  there  is  authority  for  a  dif¬ 
ferent  interpretation  as  to  which  the  tax¬ 
payer  should  seek  his  own  tax  law 
advice;  and  (d)  the  taxpayer  should  pre¬ 
serve  any  records  pertaining  to  the  sub¬ 
ject  matter  of  the  Inquiry  for  at  least 
three  years  following  the  time  fixed  by 
law  for  filing  the  tax  return  to  which  the 
inquiry  pertains.  The  substance  of  the 
foregoing  information  should  be  incor¬ 
porated  into  all  written  materials  Issued 
by  the  Service  describing  the  availability 
of  taxpayer  services  or  responding  to  in¬ 
quiries  for  tax  law  advice.  The  substance 
of  such  information  also  shoiild  be  men¬ 
tioned  in  oral  responses  to  inquiries  for 
tax  law  advice,  to  the  degree  appropriate 
to  the  nature  and  circumstances  of  the 
contact. 

(d)  Taxpayer  Complaint  Response 
Procedures.  The  Internal  Revenue  Serv¬ 
ice  should  establish  regular  procedures 
W’hereby  any  taxpayer  can  obtain  a 
prompt  and  Impartial  response  to  any 
legitimate  complaint  about  the  conduct 
of  any  Individual  IRS  employee.  These 
complaint  response  procedures  should  be 
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organized  and  operated  so  as  to  provide 
for  the  receipt  and  processing  of  such 
complaints  by  Service  personnel  who 
have  thorough  familiarity  with  the  au¬ 
thority,  organization,  and  administrative 
and  operating  procedures  of  the  Service. 

(e)  The  recommended  complaint  re¬ 
sponse  procedures  should  be  well  publi¬ 
cized  and  easily  accessible  to  taxpayers 
through  all  IRS  personnel,  however  or¬ 
ganized  and  wherever  situated,  whose  re¬ 
sponsibilities  include  the  provision  of  as¬ 
sistance,  advice,  or  other  services  to  tax¬ 
payers  (for  example.  Taxpayer  Service 
Representatives  and  personnel  of  Service 
Center  Taxpayer  Contact  Units) . 

(f)  The  recommended  complaint  re¬ 
sponse  procedures  should  be  designed 
and  operated  so  as  to  provide  informa¬ 
tion  that  will  enable  the  line  manage¬ 
ment  of  the  Service  systematically  to: 

(1)  Identify  the  causes  of  all  legiti¬ 
mate  complaints  about  the  conduct  of  in¬ 
dividual  IRS  employees; 

(2)  Assess  the  effectiveness  of  the 
complaint  response  procedures  from  the 
standpoint  of  taxpayers;  and 

(3)  Determine  what  changes,  consist¬ 
ent  with  the  Service’s  duty  to  administer 
the  internal  revenue  laws,  may  be  neces¬ 
sary  in  the  training,  supervision,  or  as¬ 
signment  of  Service  personnel  to  elimi¬ 
nate  causes  of  legitimate  complaints 
about  the  conduct  of  individual  IRS 
employees. 


7.  Section  305.75-10  is  added  to  Part 
305  to  read  as  follows: 

§  305.75—10  Internal  Revenue  Service 
Procedures:  Tlie  IRS  Summons 
Power  (Recommendation  No.  75— 
10). 

(a)  Information  on  the  Summons.  (1) 
The  Internal  Revenue  Service  should  re¬ 
vise  its  Summons  form  (Form  2039)  to 
delete  extraneous  language  and  refer¬ 
ences  to  particular  statutes,  regulations, 
or  fact  situations,  and  to  include,  pref¬ 
erably  on  its  face,  and  in  a  prominent 
position  and  type  style: 

(i)  A  brief  and  specific  description  of 
administrative  procedures  available  to 
the  summoned  party  for  raising  objec¬ 
tions  to  the  summons  or  to  questions  pro¬ 
pounded  at  the  appearance;  and 

(ii)  A  statement  that  if  the  summoned 
party  falls  to  comply  with  the  smnmons 
or  fails  to  answer  questions  propounded, 
the  Service  may  seek  a  court  order  to 
compel  Compliance,  and  that  where  the 
summoned  party  fails  to  appear  or  other¬ 
wise  to  comply  with  the  summons  will- 
fxilly  and  without  legal  excuse,  he  may  be 
subject  to  contempt  proceedings  or  crim¬ 
inal  prosecution. 

(b)  Notification  to  Taxpayer  of  Sum¬ 
mons  to  Third  Parties.  At  the  time  a 
summons  is  served  on  a  third  psirty  re¬ 
questing  testimony  or  producti(m  of  doc¬ 
uments,  or  as  soon  as  feasible  thereafter. 


the  Internal  Revenue  Service  should 
transmit  a  copy  of  such  siunmons  to  the 
person  to  whom  such  testimony  or  docu¬ 
ments  relate. 

(c)  Management  Monitoring  of  Use  of 
Summons.  To  assure  better  oversight  by 
its  management  of  the  use  of  the  sum¬ 
mons  by  its  officers  and  employees,  the 
Internal  Revenue  Service  should  prepare 
and  maintain  statistics  and  analyses  for 
each  taxpayer  class,  to  the  extent  pos¬ 
sible,  comprising  the  following  data; 

( 1 )  Number  of  summonses  issued ; 

(2)  CHassifications  of  employees  issu¬ 
ing  summonses; 

(3)  Number  of  summonses  with  which 
there  is  voluntary  compliance; 

(4)  Number  of  summonses  with  which 
there  is  not  voluntary  compliance  and  for 
which  it  is  decided  not  to  seek  judicial 
enforcement,  together  with  the  reasons 
for  such  decisions;  and 

(5)  Number  of  summonses  with  which 
there  is  not  volimtary  compliance  and  for 
which  it  is  decided  to  seek  enforcement, 
together  with  the  reasons  for  such  deci¬ 
sions,  whether  judicial  enforcement  is 
granted  or  denied,  and  the  reasons  for 
denial  of  enforcement. 

Richard  K.  Berg, 
Executive  Secretary. 

Jakuart  6, 1976. 
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